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' a fundamental Part of che Cuſtom of the I.cad-Mines, for the Q 


them at large, in ſo much that the Reſpondents do permit their Sludge and Mad t 


F 4 "The Attop ..,*General of they oo, 
and Sir Robert Brirder, Baronet, Robert q | Dutchy, on the relation of A _ FR, 
Wilmot, Eſq; and Henry Dyſon, Gent. > Appellants. | Thomas Gladwin, Eſa; and | P 

Truſtees and Guardians of the ſaid Sir John Others, - 


Tre CA SE of Si Join mary.., _Harontt,) 


| 
Arainſt a Decree made m the Dutchy-Court, the 19th. of Novemb, 1695. 
TE APPELEANEMCASE. 


Eadie r= N the Hundred or Warpentake of Wirkhriyth, in the County of Derby, there 1s L ead-Oar, which any « ( This Majeſty's SubjeRs mav get, either 
in the King's Soil, or in the Soil of anv other Perſons, working the Mine according to Cuſtom ; for which the Miner pays certain Duties to his 


Harper, an Iyfant, 
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»Majeſt V 4s Lot and Cope, but nothing tO the Owner of the Soil ; and therefore the Cuitom p1V C5 tlic Miner only a liberty of gereing Oar under certan 
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Limitations and Reſtri-110ns. | . | | 
And no Miner can have above a Meer of Ground ſet him out to work in, unlefs he be the firſt diſcoverer of a new Work, and then hath another 
Meer, as a reward for his Diſcovery thereof. And a Meer is 29 Yards in length, and 14 Yards and a half in breadth, and a quarter Cord, is 7 


Yards and a quarcer, which 15 the fourth part of lalf a Meer ; {o chat each Meer having 2 Shafts, cach Shaft hath a quarter Cord round, which is 
And one Reaton why the Miners are reſtrained to 


for the uſe of the Mine ; and the Miner loſes his Pofſetiion if he keeps not his Mine in Work. 
Ard another Reafon, is becauſe there is the more room lefr tor other Miners. 
20 Per {mum Clear Profit; and neither the 
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this Compaſs, is that they may do the lefs damage to the Owner of the Soil. | | 
The Reſpondents have a Iead-Mine in Sir fob Harper's Tands, inthe faid Hundred, which brings them in above | 
Cid Sir Jin, nor His Tenants, have obſtructed the Miners working therein, accorcing, to the Cuitom of Mincs ; but that hath not contented them. 
For thev have laid his Grounds waſte, cut up his Fences, built a Smith's Shop on I11s Ground, where tiey keep a publick Sm1thy ; and the Sludge that runs from the 
Wathings of the Oar hath tloated his Fenant s Grounds, and d!udged im up a Viill-Pool, and lom®e of [11s L enants have loft C:a:tle to the value of 3c or 40 / a-piece, 
by drinking of the Water that came from the Mine, ir being of a poyſonous Nature, and deſtroying thote Catele that ditnk it: Whereupon his Tenan's have thrown 
he ſaid Reſpondents have alſo brought up a Sough 


up his Grounds, and he hath been really damnitied above 2c /. per Arm tor above 16 1 ears together. And t | 
through other of his Grounds, where they have no Mine, which Sough empricth it felt into a Brook, which runs chrough his Grounds, and is all the Water he hath 


v » 


for theſe Grounds, which arc fol, pr mmm 3 whereby the Water i corrupted, and thoſe Grounds 1n a great Meaſure made uſclels. | 
For theſe Abuſes Sir fonn Hrper's Trulices ordered the Sough to be [topped, and Actions at Law to by brought tor the other Treſpaſles aforclaid ; whereupon the Re- 
ſpondents Exhibited an Information in the Du:chy Court , and thereby Claimed thee C ultoms, | Fo . 
1. That when any Mine is drowned with Water, the Proprietors may make Shatts from tne Day ( being the Surface of the Farut ) unto their Vein, and make 
Soughs in, along, and through their V ern, for the unwaterin? their Mines, and julie the making the ſaid Sough , partly by the faid Cuſtom, and partly by an 
Agreement which they pretended was made with Sir Job» Harper of S1r.irkejton. Wo : | 
2. That the Miners 114) Wath the ().ir LON the Rake or Vein, where the {1imnce hath been OOT, where the Mine 15 diſtant f om Water. aways t -eping the Earth or 
Rubbiſh within quarter Cord, or w;thin the outlides, skirts, or compatls of tie \ cin, and pray tO bc GUICTEU in thefe Cuſtoms, and in tle Poſletion of their Sorgh. 
And before Anſiver obtained, an Injunction for preventing the ſtopping the {1d dough , and for [kay of all Procecdings ar Law, and thereby tied up the Ap- 
pellants for 10 Years from ſeeking any redreſs at Law for theſe Treſpaſles, which the Cuſtom of the Mine will not Wartant , and for a!l chat time have enjoyed 
the full Profics of their Mine ; and the Appellant's Remedy 1s now lolt by tlie Statute of T.imitations. ; : 
To which Information the Appellants Anſwered, that they were Strangers to the C [toms of che Mines, and inlifted, That if there were any fuch Cuſtoms, the 
Rupondents had exceeded the fame, and Ja1ve many [nſtances thereof, and pray tl}at they may be at ] Iberty CO proceed at ].aw for the ſame. ED 

Ihe Cauſe was head betore Air. Juſtice Powel, and Mr. Juſtice Von:ris, in the abſence of the Chancelior; and the Court declared, That the Refpondencs might by 
Uphe, and as incident to their Right in the faid Mines, make and continue the ſaid Sougi, and Lecreed the fame accordingiv, and directed a *Lryal at the Ex:be- 
Enerebar, by A Middiejex Jary, on thele rwo lues. f | 

1 Iſſue. Whether the quaiter Cord, 1n a Pipe-work, ought to be meaſured from the Spindle, or troOm the outfide of the Vein - 

2 Itfhe, Whether where there is Water in a Lead-Mine to walth the Oar, the Miners may walh their Oar upon, and amongſt tl 

quarter Cord, | ; SEES 

The Appcllant; being adviſed, "hat the Information would not ſupport the Decree, and that the Tifues direfted, comprenended not the Merits of their Caufe, prou- 

cured a re-heating, which was alſo in the abſence of the Chancellor, bcfore Mr. Jullice Twi, and MrJultice Powel, who ordered the LHlues the: 2Þy vircctcd to be tiicd, 
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22 Earth and Rubbiſh, within a 


and added two more Itfues ; vis 
3 Iifuve. Whether there was ſuch a ſpecial Cuſtom for Soi:ghing, as laid in the Information 7 Thi: is inmmatrial, if a Sceucy te incident to the Mie. 
4 :lie. Whether the Oar in queſtion would be got to advantage, any other way than by Soughtng 7 | 
Tac Appellants being (till dillacisfied with theſe Lifnes, moved the Court again to have the ſame altered, and infiſted char the ſame were not Warranted by the Infor: 
mation, nor in Ifſuc in the Cauſe, nor comprehended the Merits thercot, and prayed an Iflue to be directed, Whether the Sough in Queſtion exceeded the Cuitonn 
laid in the Information 2 And whether there was any: Agreement wade with the Appellant's Father to ſupport the ſame? Bur were denied thete Niues, Whereupon 
viz, Whether the Relators had exceeded the ſame ; for though theſe Iifues were found 


. % 
WiwG 


their Counſel moved that theſe Words might be added co the three hr{t Iflucs ; | ; | : 
Whereupon the Appellant's Counſel inſifted, that the Cuſtoms to be tricd relating wo rhe 


tor them, yet they have {ti!l exceeded them ? But that was alſo denied them. 
Hundred of MWirk/worth only, and were local, and ought cither to be try'd in the proper County, or by a Jury of that County, who being Netghbours to the Place, 


might have cognizance of the Matter : bur that was alſo deny'd. And all the Favour the Appellants could obtain, was only the Liberty to wave what Ifſues 
they pleaſe, which were afterwards taken pro confeſſo againſt rh.uin 3 whereupon the Appellants wav'd the two laſt Iſſues, and the two firft Iftues were try'd at 


the Exchequer-Bar, by a Middle/c: Jury, in Michae/mas Term 1695. and a Verdict pats d for the Refpondent. 

The Cauſe was heard on the Lquity reſerved before Mr. Juſtice Nevi/!, and Mr. Juſtice Tron, in the Chancellor's Ablence, And the Appellants Counfel again in- 
ſilted that the Iflue ery'd, comprehended not the Merrits of the Cauſe; and again pray'd that other Ilſues might Þe directed, but the fame was deny d them, 
and thereupon the Appellants iniifted rtiar no Man's Frechold ought to be concluded by one Tryal, and pray d another iryal of the ewo tirlt Tilues in the pro- 
Per County, Or by a Jury of the Proper County ; but the ſame was alto aeny 0, and ous COULL Hide the Decree tollowing, 

That the Reſpondents might keep, open, and maintain the [a;4 Sourh, ani erjoy the te /ane, fer the ue of the Ave, 
"Thus the mea uring of a Ouarter-Cord, in a Pine-WWork, ſheuld be from the ontftte and Slr!s of the Fein, 

[hat whore there i» Water in a Lead-Mine, the Miners may waſh their Or upon an amon?ſt the Farto, and Rudbiſh, upon, and 119m QuartcreCorld, 
: [hit the Re{ondents, their Heirs and (ſigns, may lay out their Quartcr-Cors from the 0:14/te of the Vein, (ety Aline beins a Pipe-IIFors. 
| he Earth and Ruvbijh in Quarter-Cord. 
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That the Re/pondents having [u/ficient It arr , may woſh their Oar upon, aid among, 
That the #Jippellants ſpoutd pay the ReſPe ndents their Coſts. 

Which Decice the Appellants do infilt is erroneous in theſe Particulars, 

For that the Sough decreed exceeds the Cuftom claimed by the Information, being carii.d avove 259 Yards beyond the Vein, and there is no Proofs in 
the Cauſe of any Agreement to ſupport clic ſame, nor was Sir Job» Harper of Swarkeſton, with whom the Reſpondents pretend the Agreement was mae, ever 
leited of the Lands where the Sough is ; but the ſame were the Lands of Sir Fob» Harver of Caike, and were in Jointure to the Appellant's Grand-Mother : Ar 
the time of the making the ſaidr Sough, ang the better to carry on that niacter, the Reſpondents impioy d the Appellant's Grand-Mother's Paiii{ll, who receiv'd 
her Rents, to over-fce their Work, and allowed him a good Sallary, and. to colour the Matter as they funk their Shafts, for the Sough they pictended to pet 
Oar, and freed ſeveral Meers of Ground as they went. on with the Sough, as if they had been all along in their Vein, and to prevent the Jenrants difcerning 
the ſame, they gave them Money for making their Shafts in their Ground : and che Eltate lying above 29 Miles from the Appellant's Father's fiouſe; the ſame 
ſame was never. made known to him till a liztle. before his Death, and then he fent over his Servant to view the fame, and orderd it to be ſtop'd up, bur UPON 
the Reſpondents Promiſe to make Satisfaction, the ſame was forborn, and loon after the Appellant's Father dy 'd, leaving the Appellant an Infant, about 12 Moncls 


old ; and fo the Matter reſted 'till this Cauſe began, which 15 now ren eats tince. | 
For that the Extent of the Quarter-Cord is not in Iſſues in the Caule z and the ſame, and the waſhing of Oar within Quarter-Cord, are carry'd further by 


the Decree, than claim'd by the Information. ; 
For the Information claims Liberty within Quarter-Cord, or the Skirts or Outſide of che Vein : fo that the Outſide of the Vein is the utmoſt Limits they 
pretend to, and the Reſpondents admit by their Caſe, that a Meer is 29 Yards, and chat a Quarter-Cord 1s a 4:5 Part thereof; and it is in Proof in the Cauſe, 
uarter-Cord begin from the outſide of the Vein, it can be no Part of the Meere, which deſtroys 


that the Mine in Queſtion is 120 Yards wide, ſo that if the Qi 
uarter-Cord is as much a Part of the Meer, as the Rood is part of the Acre. 


The Retpondents are decreed to lay the Earth and Rubbith within Quarter-Cord, and it the Vein lie 120 Yards wide, and the Quarter-Cord begin on the 
outlide thereof, then are their Reſpondents Treſpaſſers at the Mouth of their Shafr, and muſt carry their Earth and Rubbiſh 3 Yards, before they come to the 


- | 
Quarter-Cord. 

Whereas every Miner was ſormerly confin'd to a Meer of Ground, which was 29 Yards in length, and 14 Yards and a hald wide ; by this Decree the Reſpon- 
dents gain above 2 Acres of Ground for the uſe of their Mine; for 120 Yards Square, is above 2 Acres of, Ground, which is a Matter of dangerous Conſe- 
quence, not only to the Appellants, but all other Freeholders ia che faid Hundred , and will prove very Prejudicial to His Majeſty's Intereſt, for thereby other 


hat runs from the waſhing their Oar to run from their Mine in 7 ſeveral 


Miners are prevented from working in that Compaſs of Ground. = 
The Cuſtom in the Information lays a Condition upon the Miners, vis. Always keeping their Earth and Rubbiſh wichin Quarter-Cords j and the Decree leaves 


Streams above yoo Yards in length and above 60 Yards wide, whereby they make che Appellants Lands, (where the Mines are) uſeleſs, which is above 80 Acres 


of Land. = 
udges in cheir own Cauſe; and giving them an Authoriry 


For that the Relators may by the Decree lay out their own Qu-rter-Cord, witch is, making them | | 
contrary «2 the Cuſtoms of the Mines, the ſame being the Duty ot the Barmaiter only, and is fo admirred by the Reſpondent's Cafe ; and the ſame is not claimed 


by the Information, nor in Iiſue in the Cauſe, and would be of dangerous Conſequence : For the Relators cannot go unto the Mines to meaſure the Vein, to thac the 


Reſpondents may claim what Compaſs they pleaſe. | | | 
when as they only diſturbed the Reſpondents in what they 


For that the Apellants are decreed to pay Coſts and a Bill of 809 /. brought in againſt thom , - One y ati 1 
did exceeding the Cuſtoms of the Mine ; and the Reſpondents have no wiſe falſified the Appellant's Anſwer, they having deny'd none of the Iifues that have been 


tryed, and the Reſpondents have all the time of this Suit gotten 2000 7. per annum gut of Sir Tobn's Eitate ; therefore the Colts mi "NL very well have been diſpenſed 
with, eſpecially in a Court of Equity ; and the rather for that three of the Appellants are only Truſtees; and if Coſis had been reaſonable, the ſame ought to have 


been decreed out of Sir fohy's Eſtate. 


Wherefore, and for that, the Appellants deſire not to obſtruct the ſaid Reſpondents in their Mines, nor to hinder or deprive them of any Liberties they can ultly 


Claim : But the ſaid Decree granting them more than they can make Title unto , and ſertling, ſeveral Matters as Cuſtoms which were no Cuitoms formerly , nor fo 
much as pretended to by the Information ; and for that the Decree is founded upon a Tryal at Law by a Afiddleſex Jury, when as the Cuſtona was Local, and 
ought to have been tryed by a Jury of the ſame Country. And for that the ſame will not only be of great Miſchief and Inconvenience, but of dangerous Conte- 


J | - oY 
quence to the Appellants, and all others that have any Lands within the ſaid Hundred ; The Appellants humbly pray that che faid Decree may be revert 
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